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Passed by ShriAkhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original No.18/DIGNR/DK/20-21 fa=fer:22.07.2020issued byDeputy
Commissioner(Prev) of CGST& Central Excise, GandhinagarCommissionerate

g arfYeradat @1 919 TG gdiName & Address of the Appellant / Respondent

M/s Effective Teleservices Pvt Ltd
1 Floor, IT Tower-4, Infocity,
Near Naroda Circle, Gandhinagar-382009
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as the
one|may be against such o-der, to the appropriate authority in the following way :
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Revjsion application to Government of India :
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(0 A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Minl‘stry of Finance, Depaitment of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Sec ion 35EE of the CEA 1944 in respect of the following case, governed by first
nroyiso to sub-section (1) of Section-35 ibid :

Gy | afRmedef @ Awortoe  YREeREmRfeMTeIIR. AT I FREEH W
mwm‘mmwﬁ,mwmmm@gﬁmwﬁm
frdrvemmeRaadIuiEyr & RFgEs! |

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from orie warehouse to another during the course of processing of the goods in a
warghouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any:country or territory outside
India of on excisable material used in the manufacture of the-goods which are exported
to any country or territory outside India. f
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In case of goods exported outside india export to Nepatl or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 montas from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
fwo copies each of the Q1O and Order-in-Appeal. It shouid also be accompanied by a
Copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
B5-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Re.200/- where the amount
{Evolved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
an Rupees One Lac. ’
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to -
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gional bench of Customs, Excisé & Service Tax Appellate Tribunal (CESTAT) at
: 380004. in case of appeals
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scripioria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1. O as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 palse as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994) ,
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For an appeal to te filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Coramissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre- deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1984)

Under Central Ex:ise and Service Tax, “Duty demanded” shall include:
(viiy amount determined under Section 11 D; ‘
(viii) amount of erroneous Cenvat Credit taken;
(ix) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, én appeal against this order shall lie before the Tribunal on payment of

e{ the duty demanded where duty or duty and penalty are in dispute, or penalty, where
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Effective Teleservices P Ltd, 101
to 103, 1% Floor, IT Tower-1V, Infocity, Gandhinagar, Gujarat-382 007 (hereinafteré
refprred to as the appellant) against Order in Original No. 18/D/GNR/DK/20-21 |
dated 22-07-2020 [hereinafter referred to as “impugned crder”] passed by the
Deputy Commissioner, Central GST, Commissionerate- Gandhinagar [hereinafter

refprred to as “adjudicating authority”].

2.| The facts of the case, in brief, is that the appellant was having Service Tax

Repistration No. AAACE9318EST002 for providing “Businsss Auxiliary Service”

and “Renting of Immovable Property Service”. The appe:ilan't had filed refund
clim for an amount of Rs.27,54,238/- in respect of the unutilized Cenvat Credit .
for| the period from April-2006 to March-2007 under Rule 5 of the Cenvat Credit
Rulles, 2004 read with Notification No. 5/2006-CE (NT) dated 14.03.2006. A
Shpw Cause Notice was issued to the appetlant for rejecting their refund claim on
seyeral grounds and the same was adjudic.atet‘l vide OIO No.
47IST/Ref/DC/AK/2009-10 dated | 31.12.2009. By the said order refund of
Rs|2,91,642/- was sanctioned; refund of Rs.6,04,051/- was rejected és time-barred
angl refund of Rs.18,58,545/- was rejected on the ground that the services used in

thg export of good viz. Rent-a-Cab service, Outdoor Catering Service,

Mobile/Telephone Service, Courier Service, Advertising and Marketing Service,

Banking Service- HP Finance Service were not input service as these were not

us¢d in manufacturing/providing of output service.

3. Being aggrieved, the appellant filed appeal against the said OIO before the
Cqmmissioner (Appeals), Ahmedabad who vide OIA No. 115/2010(Ahd-
H/KCG/Commr(A)Ahd dated 08.07.2010 upheld the sa-d OIO. The appellant
further appealed before the Hon’ble CESTAT, Ahmedabad.s_ The Hon’ble Tribunal
vifle Order No. A/11212/2017 dated 25.05.2017 held that the services viz. Rent-a-

Cgb service, Outdoor Catering Servicé, Mobile/Telephone Service, Courier

Service, Advertising and Marketing Service, Banking Service- HP Finance Service
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authority to recalcuiate limitation on -the basis of the decision in the case of

BECHTEL India P. Ltd Vs. CCE, Delhi reported at 2014 (34) STR 437 (Tri.-Del).

4|  The appellant j-vide letter dated 06.06.2017 applied for refund in view of the
said order of the Hon’ble CESTAT. The Assistant Commissioner, CGST & C.Ex,.
 Ghndhinagar vide OiO No. 124/Ref/ST/NK/2017-18 dated 27.02.2017 rejected thel
refund amounting to Rs.3,11,902/- and sanctioned refund amounting to
RE.21,50,694/-. The department filed appeal against this OIO before the
Cpmmissioner (Appeals), Ahmedabad primarily on the grounds that :

1) The adjudicatiri.g authority has not ascertained whether the appellént had
taken double be}neﬁt by way of re-credit of the amount claimed as refund
wheri the refunél claim was rejected;

2) The adjudicatii}g authority has not verified whether the appellant had

balance in Cenvat account while filing refund claim.

41  The appellant had also filed appeal before the Commissioner (Appeals) in
réspect of the amount of refund which was rejected by the said OIO.

-

2 In view of the appeal filed before the Commissioner (Appeals),
® Ahmedabad, the appellant was issued a Show Cause Notice dated 13.08.2018 for

—t

ecovery of the erroneously refunded amount along with interest.

3. The Commissioner (Appeals); Ahmedabad by OIA No. AHD-EXCUS-003-
APP 57 & 58-18-19 dated 29.08.2018 remanded the case back to the adjudicating
quthority for lo_oking into the matter afresh as per the contention raised by the

department.

The Show Cause Notice dated 13.08.2018 was adjudicated vide OIO No.
8/D/GNR/DK/20-21 dated 22.07.2020 (the impugned order) and the amount

¢rroneously refunded to the appellant was ordered to be recovered along with
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A. They were granted personal hearing but due to >OVID-19 they could
not attend the same. There were some technical glitches and thereby
they could not attend the hearing. Thé impugned order was passed
when the whole nation was under lockdown cue to COVID. There
was no effective hearing and order is passed in breach of the
principles of natural justice. |

B. They reciuest that the impugned order be quashed and set aside on the
short ground of breach of principles of natural justice and the
proceedings be remanded back to the adjudicating authority as order
was passed ex-parte. | |

C. The department has not challenged the original >rder but remand back

adjudication order has now been challenged"".ind additional ground
taken which the department cannot now do so. "

D. The department has already issued OIO which has been accepted by
them, no appeal was preferred against the said OIO. After due appeal
time, the department has issued new show cause notice and asked for
recovery of refund which is not tenable when the OIO has been

accepted. On the same matter new notice cannor be sustainable.

8. Personal Hearing in the case was held on 16.09.2021. through virtual mode.
Sf]:i Vipul Khandhar, CA, appeared on behalf of the appellant for the hearing. He

reiterated the submissions made in the appeal memorardum and the written

supmission filed for personal hearing.

9. I have gone through the facts of the case, submissions made in the Appeal

Mpmorandum, and submissions made at the time of personal hearing and |
evidences available on records. [ find that the impugned olf;der. has been passed in

a |proceeding which was remanded back by the Coramissioner (Appeals),

Ahmedabad vide OIA No. AHD-EXCUS-003-APP 5'?_7 & 58-18-19 dated

29.08.2018. The relevant part of the said OIA reads as :-

“The department requested that the matter may be remanded back to the

adjudicating authority for proper verification of the cliim as per grounds

* d.{ L
. 9 .
Loz 128

discussed in para-4 (of OIA) above. Mainly, the depart:;‘hent has contended
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that the adjudicating authority has not ascertairied whether the respondent
(preésent notice) has taken the double benefit by wa_y of re-crediting the
amount claimed as refund when the refund was rejected and again claiming
cash refund. I find meérit consideration in the said contention. I observe that
the adjudica:ing authority has, while deciding the refund claim, vide the
impugned o der has not locked into the said situation which may lead to
doul;le pay:ment. Further, the department has contended that -the
adjudicating authority has not verified from the Cenvat Account whether
the appellan: had in balance the amount of refund claimed at the relevant
time and debited while filing the c¢laim which is mandatory as per
provisions of Rule 5 of CCT. I observe that neither the then jurisdictional
Asstt./Dy Commissioner at the relevant time nor the adjudicating authority
has discuss{;d in the order dated 31.12,2009 or in the impugned ordet

regarding balance outstanding in the Cenvat Account”.

1D. I find that tﬁe matter was remanded back to the original adjudicating
apthority to verify Whether the appellant had availed double benefit and whether
they were in balance the amount refunded. In this regard, I find that the impugned
opder as well as the appeal memorandum ﬁled by the appellant is silent regarding

the outcome of the remand proceedings ordered in respect of the refund granted to

o=t

he appellant. |
|
10.1 T further find that the impugned order has also been I'Jassed without carrying

dut the verification: ordered to be carried out in the relpand proceedings. The

djudicating authority has recorded in the impugned orderj that the appellant was
given multiple opportumtles of personal hearing in the mterest of natural justice
Hut the same was not availed by the appellant. I find that the dates of the personal
earing are all around the period when the country was in the midst of the COVID-
9 pandemic and l¢ 'ckdown Be that as it may, the issue ought not to have been
decided without carrymg out the verification ordered in remand proceedings. The

otice issued to the appellant was for recovery of erroneously granted refund.

Inless necessary verification is caused and correctness or otherwise of the refund
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1. In view of the above discussions, the order passed by the adjudicatirfg'
huthority needs to be remanded back to undertake the verifization ordered in OIA
No. AHD-EXCUS-003-APP 57 & 58-18-19 dated 29.08.20!8 before adjudicating

the case.

2. Accordingly, the impugned order is set aside and the é:ppeal of the appellant

{s allowed by way remand.

3. ot 2T et i a6 3rdver T PG SRR Tl & T ST §1

The appeal filed by the appellant stands disposed offiin above terms.

IS o
i - 1
Zkhilesh Kumar '@
Comriissioner (Appeals)

_Ar_ttested: | Date: 09.2021.

b

N.Suryanarayanan. lyer)
uperintendent( Appeals),
'GST, Ahmedabad.
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BY RPAD / SPEED POST

To .
NI/s Effective Teleservices P Lid, Arpellant

1101 to 103, 1* Floor, IT Tower-1V,
Infocity, Gandhinagar, Gujarat-382 007

The Deputy Commissioner, Respondent
Hgqrs., Commissionerate, Gandhinagar

(opy to:
1) The Chief Commissioner, Central GST, Ahmedabad Zone.
2) The Commissioner, CGST, Gandhinagar.
3) The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)
uard File.
5) P.A. File.




